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M NG LAM SUl
Petitioner,
- agai nst -
| MM GRATI ON AND NATURALI ZATI ON SERVI CE,
Respondent .
_________________________________________________ X

Bef or e: FEI NBERG, NEWMAN, and SACK, Circuit Judges.
Petition for review of a final order of the Board of
| mm gration Appeals, which affirnmed the decision of an imm gration
judge who found that Sui was subject to renoval as an alien who
had comm tted an aggravated felony. Held, Sui’s prior conviction

was not properly classified as an “attenpt,” and so was not an
aggravat ed fel ony.
Petition for review granted. Decision of the Board of

| mm gration Appeal s vacat ed.
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THEODORE N. COX, New York, NY, for Petitioner
MEREDI TH E. KOTLER, New York, NY (Mary Jo White,
United States Attorney for the Southern District
of New York, G deon A. Schor, of counsel), for
Respondent .
FEI NBERG, Circuit Judge:
M ng Lam Sui (Sui) petitions for review of a Board of
| mm gration Appeals (BIA) decision dismssing his appeal of a
removal order issued by an inm gration judge (1J) who found Sui
deportable as an alien convicted of an aggravated fel ony under 8
US. C 8§ 1227(a)(2)(A)(iii). Specifically, the IJ and the BIA
found that Sui had been convicted of an attenpt to commt an
of fense that involves fraud or deceit in which the loss to victins
exceeds $10, 000 and thus had been convicted of an aggravated

felony as defined in 8 U S.C. 88 1101(a)(43)(M (i),

1101(a) (43) (V).

| . Background
A. Sui’s federal conviction
Sui immgrated to the United States from China in 1990 when
he was 15 years old. In May 1997, in the United States District
Court for the Western District of Wsconsin, he pleaded guilty to
a one-count indictnment charging himw th knowi ngly and unl awfully

possessing counterfeit securities with the intent to deceive
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another in violation of 18 U . S.C. § 513(a). Specifically, the

i ndi ctment al |l eged that Sui possessed approxi mately 227
counterfeit Chase Visa traveler’s checks with a total face val ue
of approximately $22,700. The Presentence |Investigation Report
(PSR) prepared in connection with Sui’s sentencing described the
underlying circunstances of Sui’s conviction as follows. In
February 1997, W sconsin State Troopers stopped a car in which Su
and a conpanion were traveling near Eau Claire, Wsconsin, after
the troopers clocked it at 82 nmiles per hour. When the troopers
approached the car, they noted that it was filled with “a | arge
amount of merchandi se, shoppi ng bags, and cartons of cigarettes.”
The troopers asked if they could search the car for drugs or |arge
suns of noney, and Sui consented. Ninety-eight $100 Chase Visa
traveler’s checks were found in the car, and a call to Visa
established that the checks were counterfeit.

Sui and his conpanion were arrested, and 105 $100 checks were
found on Sui in a search incident to arrest. During booking, a
further 23 $100 checks were found in Sui’'s possession. The Secret
Servi ce subsequently recovered 47 $100 checks that had been passed
by Sui and his conpanion at 13 businesses in Wsconsin. Not al
the counterfeit checks cashed by Sui were recovered by the Secret

Service, but three nore victimbusinesses were identified, with
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According to the PSR, Sui told the Probation Ofice that he
was on his way to a shopping mall in Mnnesota with the checks.
Sui’s conpani on indicated that they planned to buy as nuch
mer chandi se as possible at the M nnesota mall and then bring it
back to New York to sell it. Sui did not object to these portions
of the PSR In July 1997, Sui was sentenced to 16 nonths

i mpri sonment and ordered to pay $8,664.43 in restitution.

B. I mm gration proceedings

As a result of this conviction, the Inmgration and
Naturalization Service (INS) instituted renmoval proceedi ngs
agai nst Sui, charging that he was subject to renoval pursuant to 8
US.C 8 1227(a)(2)(A)(iii)2 as an alien who had been convicted of
an aggravated felony as defined in the Immgration and

Naturalization Act (INA), 8 U S.C. § 1101(a)(43).% That definition

! The indictment addressed only the 227 checks found in the
vehicle and on Sui’s person; it did not reflect the 47 checks
recovered by the Secret Service or the other identified | osses.

2 Section 1227(a)(2)(A)(iii) states, “Any alien who is
convicted of an aggravated felony at any time after adm ssion is
deportable.”

3 The portions of 8 1101(a)(43) relevant to this opinion are as
foll ows:

The term “aggravated felony” nmeans .
(continued...)
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section of the INA |lists 21 subsections, each identifying one or
nore of fenses qualifying as an “aggravated fel ony.” However, the
initial I NS docunent charging Sui, dated October 29, 1997, did not
identify the particular aggravated felony statutory subsection
under which the INS sought Sui’s renmoval. In July 1998, the IJ,
rejecting the INS position, determ ned that Sui’s conviction did
not fall within the definition of an aggravated fel ony contai ned

i n subsection (D) of § 1101(a)(43), that is, “an offense described
in section 1956 of Title 18 (relating to |aundering of nonetary

i nstrunents) or section 1957 of that title (relating to engagi ng

(...continued)
(D) an offense described in section 1956 of Title 18
(relating to | aundering of nmonetary instruments) or
section 1957 of that title (relating to engaging in
nonetary transactions in property derived fromspecific
unl awful activity) if the amount of the funds exceeded
$10, 000;
(G a theft offense (including receipt of stolen
property) or burglary offense for which the term of
i mprisonnment [is] at | east one year;
(M an offense that-
(i) involves fraud or deceit in which the loss to
the victimor victinms exceeds $10, 000; or
(ii) is described in section 7201 of Title 26
(relating to tax evasion) in which the revenue | oss
to the Governnent exceeds $10, 000;
(U) an attenpt or conspiracy to conmt an offense
described in this paragraph.

The term applies to an offense described in this paragraph
whet her in violation of Federal or State |aw and applies to
such an offense in violation of the |aw of a foreign country
for which the termof inprisonment was conpleted within the
previous 15 years.
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in nmonetary transactions in property derived from specific

unl awful activity) if the amunt of the funds exceeded $10, 000.”
The I'J then adjourned the hearing to give the INS tinme to anend

t he charging docunent to identify other charges that would qualify
as an “aggravated felony.”

On Decenber 9, 1998, the INS served a new chargi ng docunent
on Sui, which alleged that he was subject to renoval as an alien
convicted of an aggravated felony as described in subsection
(M (i) of & 1101(a)(43), that is, “an offense that involves fraud
or deceit in which the loss to . . . victinms exceeds $10, 000."
Thereafter, at a hearing in March 1999, the 1J al so asked for
briefing regarding (1) whether the conviction fell under
subsection (G as a theft offense or burglary offense for which
the termof inprisonnent is at |east one year and (2) whether the
conviction mght fall under any other subsection of § 1101(a)(43).*%

In May 1999, the INS submtted a brief to the 1J arguing that
Sui was renovabl e both under subsection (G and under subsections

(M(i) and (U) of 8§ 1101(a)(43). Subsection (U) provides that a

4 The I'J also indicated that at the next hearing he would rule
on whether Sui’s conviction fell under subsection (F), but this
seens best understood as a slip of the tongue or a transcription
error, since subsection (F) refers to “a crine of violence .

for which the termof inprisonment [is] at | east one year.” 8

U S C 8§ 1101(a)(43)(F). Sui’s crime was clearly not a crine of
vi ol ence, and subsection (F) was not addressed at any subsequent
heari ng.
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conviction for “an attenpt or conspiracy to commt” any of the

of fenses described in the other 20 subsections of § 1101(a)(43) is
an aggravated felony conviction. Although the actual loss to
victinms in Sui’s case was only $8,664.43, the INS argued that
Sui’s conviction should be understood as an attenpt to undertake a
crime of fraud or deceit in which the loss to victins would exceed
$10, 000. Sui responded to these argunments in witing and at a
hearing in early June. On June 23, 1999, the IJ held in a witten
opi nion that even though the actual loss to victinms in Sui’s case
was | ess than $10, 000, Sui’s conviction constituted an aggravated
fel ony under subsections (U and (M (i), considered together, as
an attenpt to commt an offense involving fraud or deceit in which
the loss to victinms would be over $10,000. In addition, the IJ
rejected the INS' s subsection (G argunent. The |IJ thereafter
ordered Sui’s renoval, and Sui’s notion for reconsideration was
deni ed. The BIA accepted the IJ's analysis and dism ssed Sui’s

appeal. This petition for review followed.

I'l. Analysis
In his petition, Sui argues to us principally that he is not
renovabl e under subsection (U) of 8§ 1101(a)(43) as it relates to
subsection (M (i) because even if his conduct in fact constituted

an attenpt to defraud victinms of nore than $10, 000, he was not
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convicted of an offense denom nated as an “attenpt,” and therefore
subsection (U) is inapplicable. He also argues that the INS
chargi ng docunents failed to notify himof the charges agai nst him
in violation of the Constitution and federal regulations. Because
we concl ude, for reasons somewhat different from Sui’s, that Su

i's not renovabl e pursuant to subsection (U), we do not reach the

constitutional question.

A. Jurisdiction

The Illegal Imm gration Reform and | nmm grant Responsibility
Act of 1996 (IIRIRA) stripped the federal courts of jurisdiction
to review any final renoval order against an alien “who is
renovabl e by reason of having commtted” an aggravated felony. 8
US C 8§ 1252(a)(2)(C). However, this court retains jurisdiction
to review the underlying jurisdictional fact at issue--nanely,
whet her Sui has been convicted of an aggravated felony. Bell wv.
Reno, 218 F.3d 86, 89-90 (2d Cir. 2000). The jurisdictional
inquiry thus merges with the question on the nerits: If Sui is in
fact renovabl e because he was convicted of an aggravated felony as
defi ned by subsection (U and subsection (M (i), we nust dism ss
his petition for lack of jurisdiction, while if he is not
removabl e under these subsections, we nmay exercise jurisdiction

and vacate the order of renpoval. See id.; Ye v. INS, 214 F.3d
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1128, 1131 (9th Cir. 2000).

B. Wi ver

Before turning to the nerits, we nust address the INS s
contention that Sui has waived his argunment regarding the
i napplicability of subsection (U. The INS asserts that Sui never
cl ai med before the IJ or the BIA that subsection (U) did not apply
to hi mbecause he had not been formally convicted of an “attenpt”
to commt a crine.

During the INS proceeding, in reply to the INS s contention
that under In Re: Onyido, Int. Dec. No. 3379, 1999 WL 126436 (BIA
Mar. 4, 1999), Sui was renovabl e pursuant to subsection (U), he
argued that Onyido was not controlling in his case. Sui’s
argunment stressed that in Onyido, the alien found deportabl e under
subsection (U had actually presented a fraudul ent insurance claim
for paynment, thus taking a “substantial step” toward comm ssion of
the ultimate fraud, rather than nerely possessing the fraudul ent
materials. Sui also argued in his brief that in Onyido, attenpt
was a | esser included offense of the fraud crinme of which the
alien had been convicted, which was not true in Sui’s case.
Simlarly, in oral argunent before the 1J, Sui’s counsel
enphasi zed the difference between Sui’s possession of counterfeit

checks and Onyido’s actions, arguing that possession, in contrast
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to presenting a false claim did not constitute a “substanti al
step” toward comm ssion of the fraud crime. While Sui did not
explicitly argue before the 1J that he had not been formally
charged with the crime of “attenpt,” he clearly argued that his
conviction did not constitute an attenpt under subsection (U), and
he al so argued that attenpt was not a |esser included offense
under his statute of conviction.

In his appeal to the BIA Sui sinply stated that “[t]he |J
erred as a matter of law by finding that respondent is an
aggravated felon and pretermtting all applications for relief”
and noted that he reserved all constitutional issues. He did not
file a menorandum in support of his appeal prior to the deadline
set by the BIA. > Nevertheless, by filing his appeal and argui ng
that the IJ erred as a matter of law in finding that Sui was an
aggravated felon, which the 1J found pursuant to subsection (U),
we find that Sui sufficiently preserved his argunent that his
conviction did not constitute an “attenpt.” This conclusion is
supported by the decision of the BIA which explicitly addressed

whet her Sui’s actions constituted an “attenpt” to commt the fraud

5 Sui’s counsel subnmitted a brief and a notion to accept the
menmor andum out of time on Novenber 10, 1999, nore than two weeks
after the October 25, 1999, deadline, asking that the Bl A accept
the brief out of time because counsel’s wife had given birth to a
child on October 23. The BI A denied the notion to accept the
brief and returned it.

10
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defined in subsection (M(i). W therefore find that Sui has not

wai ved his argunents regarding the applicability of subsection

(Y.

C. Standard of Review

Qur research has disclosed no published opinion considering
whet her an alien may be renoved pursuant to subsections (U) and
(M (i) when he or she has not been convicted specifically of an
offense formally denom nated as an “attenpt,” but only of another
of fense involving fraud or deceit, where the facts related to that
ot her offense arguably permt the conclusion that he or she did
attenpt to defraud victins of nmore than $10,000. A divided BIA,
however, answered this question in the affirmative by a vote of 10
to 5 in Onyido, holding that an alien who was convicted of
submtting a false insurance claimin the ampunt of $15,000 with
intent to defraud was deportabl e under subsection (U) and
subsection (M (i) although no actual |oss had occurred and the
alien had not formally been convicted of an “attenpt” to commt a
crime. Int. Dec. No. 3434 at 3-4. |In affirmng the IJ s decision
in the present case, the BIA relied on Onyido, and the INS argues
that the BIA's interpretation of the INA in Onyido and in the
present case is entitled to deference under Chevron U S. A, Inc.

v. Natural Resources Defense Council, Inc., 467 U. S. 837 (1984).

11
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Sui, on the other hand, argues that the question of whether he is
renmovabl e pursuant to subsection (U) is a “pure question of |aw
and thus subject to de novo review. The first question we nust
face, therefore, is the level of deference to which the BIA s
conclusions and interpretations are entitled in this case.

As is well-established, Chevron requires review ng courts to de
to an agency’s interpretation of the statute it adm nisters when
the intent of Congress is unclear and the agency’s interpretation
I's reasonable. See Bell v. Reno, 218 F.3d at 90. Neverthel ess,
several circuits have concluded, either inplicitly or explicitly,
that the BIA's determ nation that a particular conviction
qual ifies as an aggravated felony is entitled to no particul ar
deference. See Lara-Ruiz v. INS, 241 F.3d 934, 939 (7th Cir.
2001); Lopez-Elias v. Reno, 209 F.3d 788, 790 (5th Cir. 2000);

Al billo-Figueroa v. INS, 221 F.3d 1070, 1072 (9th Cir. 2000);

Cor onado-Durazo v. INS, 123 F.3d 1322, 1324 (9th Cir. 1997);
Ramsey v. INS, 55 F.3d 580, 582 (llth Cir. 1995); but see Le v.
United States Attorney General, 196 F.3d 1352, 1353 (11th Cir.
1999). The Ninth Circuit conmes to this conclusion by reasoning
that since the BI A has no special expertise in interpreting state
and federal crimnal statutes and since interpretation of these
statutes has not been consigned to BIA s discretion, review ng

courts do not owe deference to the BIA s analysis of these

12
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statutes and their application to the immgration laws. Albillo-
Fi gueroa, 221 F.3d at 1072; Coronado-Durazo, 123 F.3d at 1324; but
see Luu-Le v. INS, 224 F.3d 911, 913 (9th Cir. 2000). O her
circuits have held that since the question of whether a conviction
is an aggravated felony is a jurisdictional analysis under the
I RIRA, the issue is reviewed de novo, since “the determ nation of
jurisdiction is exclusively for the court to decide.”
Lopez-Elias, 209 F.3d at 791; see also Lara-Ruiz, 241 F.3d at 939.
While this court has not previously addressed the rol e of
Chevron deference in reviewi ng an aggravated felony determ nation
made by the BIA it has recently considered anal ogous questions in
reviewing the BIA's determ nation that an alien was renpvabl e
pursuant to 8 U . S.C. 8§ 1227(a)(2)(E)(i) because he had been
convicted of a “crime of donestic violence,” Sutherland v. Reno,
228 F.3d 171,173-74 (2d Cir. 2000), and pursuant to 8 U.S.C. 8§
1227(a)(2)(A)(ii) because he had been convicted of nultiple
“crimes involving noral turpitude,” Mchel v. INS, 206 F.3d 253,
262 (2d Cir. 2000). In Mchel, we affirnmed the BIA s
interpretation of the term“noral turpitude” under the Chevron
standard, finding that the BIA had considered its interpretation
in a reasoned and detailed fashion and that its interpretation was
reasonable. 206 F.3d at 262-63. Nevertheless, in determ ning

whet her the el ements of a conviction under New York | aw for

13
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possessi on of stolen property met the BIA's interpretation of
“nmoral turpitude,” we undertook de novo review. This is because
“where the BIAis interpreting . . . the INA Chevron deference is
war r ant ed, but where the BIA is interpreting state or federal
crimnal |laws, we nust review its decision de novo” since the BIA
I's not charged with the adm nistration of these laws. M chel, 206
F.3d at 262. This conclusion was reaffirmed in Sutherland, 228
F.3d at 174-75.

We believe the reasoning set out in Mchel and Sutherland is
equal |y applicable here. The BIA has made two subsidi ary
decisions in determ ning that Sui has comm tted an aggravat ed
felony. First, the BIA has determ ned that subsection (U) does
not use the word “attenpt” to nmean conviction of an offense
formal |y denom nated as an attenpt, but instead neans conduct that
satisfies a generally accepted definition of an attenpted offense.
Second, the BIA has, in effect, determi ned that the offense for
whi ch Sui was convicted under 18 U.S.C. 8§ 513(a) neets the BIA s
interpretation of an attenpt. The first decision involves a
construction of subsection (U) entitled to Chevron deference if
reasonable. The second decision, as in Mchel and Sutherl and,

does not, and we review it de novo.?®

6 It is perhaps arguable that in determ ning whether Sui’s
(continued...)
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D. Merits

The broad question before us is whether, as the BIA and |J
found, Sui’s conviction for possession of counterfeit securities
constitutes an attenpt to commt an offense involving fraud or
deceit in which the loss to victins is greater than $10, 000,
pursuant to subsections (U) and (M (i) of 8 1101(a)(43). As just
i ndi cated, this broad question involves two subsidiary questi ons:
what is the neaning of “attenpt” in subsection (U and does Sui’s
underlying conviction fall within that definition?” The first step
in determ ning whether the BIA's interpretation of subsection (U
in this context is entitled to deference is to ask whether
“Congress has directly spoken to the precise question at issue,”
Chevron, 467 U.S. at 842, since neither an agency nor the courts

may di sregard clear Congressional intent. The |INA states that

(...continued)

of fense constituted an attenpt, the Bl A engaged in ordinary

hi storical fact-finding by an adm nistrative agency, which is
traditionally entitled to deference if supported by substanti al
evi dence. See, e.g., Valicenti Advisory Servs., Inc. v. SEC, 198
F.3d 62, 64-65 (2d Cir. 1999). However, the INS does not so
argue. Moreover, even if the INS did argue that the BIA' s

determ nati on here was the sort of fact-finding generally entitled
to deference, we would not agree that the BIAis entitled to
undertake such fact-finding in this context, as will be seen

bel ow. See infra note 10 and acconpanyi ng text.

! At oral argunent, counsel for the INS characterized the
rel evant question as whether the crime of which Sui was convicted
“fit within” the definition of an aggravated fel ony.

15
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“Any alien who is convicted of an aggravated felony at any tinme
after adm ssion is deportable,” 8 U S.C. 8§ 1227(a)(2)(A) (iii),
and, as noted above, defines “aggravated felony” to include an
“attenpt or conspiracy” to commt a variety of offenses, including
an offense involving “fraud or deceit in which the loss to .
victins exceeds $10,000,” 8 U.S.C. § 1101(a)(43)(V), (M(i). See
supra note 3. \While a conviction is clearly required, the term
“attenpt” is not defined in the INA and |egislative history does
not shed light on the neaning intended by Congress.

The second step of the Chevron analysis requires us to
consi der whether the BIA's interpretation of the statute was
reasonable. In rejecting Sui’s appeal, the BIA briefly analyzed
whet her Sui’s conviction was properly categorized as an “attenpt,”
concl udi ng that Sui possessed counterfeit checks with the intent
to deceive and that it was irrelevant that no actual fraud

occurred.® This discussion does not clearly explicate the manner

8 The BIA's analysis on this point, in full, is as follows:

Section 101(a)(43)(U) of the Act provides that the term
“aggravated felony” also includes “an attenpt or conspiracy
to commt an offense described in (section 101(a)(43)).”
Here, the offense for which the respondent was convicted
i nvol ves possession of $22,700 worth of counterfeit
securities with the intent to deceive another person or
organi zation. The conviction record shows that the
respondent possessed travelers checks with the intent to
exchange them with unsuspecting victinms for either cash or
items of value. The fact that the respondent failed to
(continued...)

16
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in which the BIA interpreted “attenpt,” though it necessarily
inmplies that the Bl A concluded that “attenpt” as used in
subsection (U need not be limted to convictions under statutes

setting out crines formally | abeled “attenpts.”?®

Sui di sputes the appropriateness of this conclusion, arguing th

“attenpt” nmust be understood only to refer to the substantive

of fense of attempt, rather than to convictions for other crimes
that m ght involve facts showing an attenpt to commt anot her
listed offense. Nevertheless, to the extent that the BIA s
rationale rests on the conclusion that Congress did not intend to
allow the INA's definition of “attenpt” to vary solely according
to the | abels applied by the jurisdiction in which an alien was
charged, we find it reasonable. As the INS points out, the

Suprenme Court addressed an anal ogous issue in Taylor v. United

(...continued)
actually defraud anot her person or organization is of no
consequence under section 101(a)(43)(U) of the Act, which
prescri bes deportability as an aggravated felon for aliens
convicted of an attenpt or conspiracy to commit an offense
described in section 101(a)(43) of the Act. See Matter of
Onyi do, Interim Decision 3379 (BIA 1999).

9 This conclusion is consistent with Bl A precedent and

practice. See, e.dg., In re: Crammond, Int. Dec. No. 3443, 2001 W
312775 (BIA March 22, 2001) (finding the definition of “felony” in
aggravated felony provision not dependent on state | abeling
systens); In re: Rodriguez-Rodriguez, Int. Dec. No. 3411, 1999 W
731793 (BI A Sept. 16, 1999) (finding conviction for “indecency
with a child by exposure” to constitute “sexual abuse of a m nor”
under aggravated felony provision).

17
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States, 495 U. S. 575 (1990), when it considered whether the term
“burglary,” as used in a federal sentence enhancenent statute,
meant “burglary” however a jurisdiction chose to define it, or was
I nstead prem sed upon a uniformdefinition of the crinme, which

m ght not include some offenses formally | abel ed “burglary.” See
id. at 579-80. The Court concluded that it was “inplausible that
Congress intended the meaning of ‘burglary’ . . . to depend on the
definition adopted by the State of conviction,” since such a

concl usi on woul d nmean that exactly the same conduct coul d have
different results for sentencing if state |abeling schenes vari ed.
Id. at 590. Indeed, the general rule is that unless Congress
gives plain indication to the contrary, federal |laws are not to be
construed so that their neaning hinges on state |aw, “because the
application of federal legislation is nationwi de and at tines the
federal programwould be inpaired if state |aw were to control.”

Di ckerson v. New Banner Institute, Inc., 460 U S. 103, 119-20
(1983). We agree that in the aggravated fel ony context,
“[p]ronouncing a flower to be a rose . . . does not necessarily
make it one.” Drakes v. Zinski, 240 F.3d 246, 248 (3d Cir. 2001).
Thus, whether or not it would be reasonable for the BIAto
interpret the I NA as attaching varying i mm grati on consequences to
convi ctions based only on the |abels given to them by vari ous

jurisdictions, it is clearly reasonable for the BIA to proceed

18
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under the theory that the | abel given to the offense by the
charging jurisdiction is not alone determ native of its status as
an aggravated felony.

If the | abel given to the offense is not determ native, however
the BIA nust offer an alternative yardstick by which to determ ne
whet her a conviction renders an alien renovabl e under the
aggravated felony provision. There is no general statutory
definition of crimnal “attenpt” in the federal systemthat we may
assune the BI A used, but Onyido, relied on by the BIAin the
present case, provides sonme insight into the BIA s definition of
“attenpt.” There, the BIA considered a conviction under an
| ndi ana statute that proscribed the presentation of false
I nsurance clainms with an intent to defraud. |Int. Dec. No. 3379 at
2. The BI A noted that the statute did not require proof of |oss,
and therefore concluded that it enconpassed both successful frauds
and unsuccessful attenpts to defraud an insurance conpany. |d. at
3. The BIA then cited an Indiana case involving a conviction
under the state’s generic attenpt statute for the proposition that
all that was necessary to show attenpt to defraud under |ndi ana
| aw was an intent to defraud plus the occurrence of a
“substantial” step toward the comm ssion of the fraud. 1d. The
Bl A concl uded that the record of conviction denonstrated that both

el enents were present in Onyido's case. Id. at 3-4.
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It is somewhat uncl ear whether the BIA meant by this analysis
to indicate that it was adopting Indiana s definition of attenpt
only because this was an |Indiana conviction, thus inplying that it
m ght apply a different definition of attenpt in another case, or
whet her it meant that the Indiana requirenents of intent plus a
substantial step were the elenents of a generic definition of
attenmpt that it would apply in every such case. Neverthel ess, we
believe the latter to be the nore likely rationale underlying the
BI A's Onyido decision, given the above-noted preference in
statutory construction for avoiding interpretations of federal |aw
t hat hinge on state |aw, see Dickerson, 460 U S. at 119-20, and
given the BIA's general practice of “apply[ing] a federal standard
in determ ning whether a state offense fits within the aggravated

felony definition,” Inre: V-Z-S-, Int. Dec. No. 3434, 2000 W
1058931, at *8 (BIA Aug. 1, 2000). We believe that this generic
definition of “attenpt” by reference to the presence of crimna
I ntent and the conpletion of a substantial step toward commtting
the crime is a reasonable interpretation of the statutory term

| ndeed, even were we to conclude that the BIA's consideration
of the appropriate definition of “attenpt” as used in subsection
(U was not sufficiently reasoned and detailed to command

def erence, see Mchel, 206 F.3d at 263 (quoting Chevron, 467 U.S.

at 865), we would adopt the sane definition ourselves. See

20



10

11

12

13

14

15

16

17

18

19

20

21

22

23

generally Drakes, 240 F.3d at 250 (finding it unnecessary to
determ ne the | evel of deference to pay to the BIA' s “scant

anal ysi s and somewhat barebones concl usi on” when the court agreed
with the BIAin the result). G ven the absence of a general
federal statutory definition of attenpt, the nost |ikely sources
for a generic definition of “attenpt” are comon | aw and the Mode
Penal Code. “The classical elenments of an attenpt are intent to
commt a crime, the execution of an overt act in furtherance of
the intention, and a failure to consumate the crinme.” United
States v. Stallworth, 543 F.2d 1038, 1040 (2d Cir. 1976). This
court, when previously considering what nust be shown to
denonstrate attenpt, has derived fromthis classic test a two-
pronged inquiry: (1) has the defendant acted with the cul pability
ot herwi se required for the conm ssion of the crime he or she is
charged with attenpting and (2) has the defendant engaged in
conduct that constitutes a substantial step toward the conm ssion
of the crime and that is strongly corroborative of the actor’s
crimnal purpose? 1d.; United States v. Ilvic, 700 F.2d 51, 66 (2d
Cir. 1983), overruled in part on other grounds by Nati onal

Organi zation for Wonen, Inc. v. Scheidler, 510 U S. 249 (1994).
This is substantially the approach undertaken in the Moddel Penal
Code, and represents a standard “nore inclusive than one requiring

the |l ast proximate act before attenpt liability would attach, but
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| ess inclusive than one which woul d make every act done with the
intent to commt a crinme crimnal.” United States v. Jackson, 560
F.2d 112, 118-19 (2d Cir. 1977). The rationale given by this
court in adopting a generic definition of “attenpt” based on the
Model Penal Code’s definition would |lead us to apply the sane
definition in this context, as would the rationale given by the
Suprenme Court in adopting a generic definition of “burglary” in
Taylor simlar to that set forth in the Mddel Penal Code. 495
U S at 598-99. As in Taylor, the nodern neaning of “attenpt” has
evolved fromthe classic conmon-|aw definition of the term and
the elements of intent and a substantial step toward comm ssion
set out in the Mddel Penal Code make up the nbst commonly used
“attenpt” definition today.

Havi ng accepted the BIA's interpretation of “attenpt” in
subsection (U, we nust now consi der whether the offense for which
Sui was convicted “fits within” that definition. V-Z-S-, Int.

Dec. No. 3434, at *8; see also note 7, supra. On this issue, our
review is de novo. The INS argues that if Sui had succeeded in
reaching the M nnesota shopping mall, he would have cashed the 227
traveler’s checks found in his possession, just as he had al ready
begun to cash other counterfeit traveler’s checks during his trip
from New York. In making this argunent, the INS | ooks behind the

statutory description of the offense and the chargi ng docunent to
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facts set out in the PSR regarding Sui’s destination and his
activity in cashing other counterfeit checks on his trip. But the
Bl A undertook no such factual exam nation in its affirmance of the
deportation order. It sinply stated that “[t] he conviction record
shows that the respondent possessed travel ers checks with the
intent to exchange them wi th unsuspecting victins for either cash
or items of value.” This appears to be no nore than a gl oss on
the |l anguage in Sui’s indictnent, which stated that Sui “possessed
counterfeited securities of an organization, with intent to
decei ve anot her person or organization, specifically,

approxi mately 227 counterfeited Chase Visa traveler’s checks.”
Thus, in contrast to the INS s argunent, the Bl A seens to have
exam ned only the statutory description of the offense and the

| anguage of the indictnment in determ ning that Sui was deportable
pursuant to subsection (U).

Thi s approach is consistent with both precedent and sound
policy. Both reviewing courts and the Bl A have applied a
categorical approach in this and anal ogous contexts, generally
| ooking only to the elenents of the offense of conviction and not

to the factual circunstances of the crinme.® Again, the Tayl or

10 | ndeed, while arguably the BIA's decision as to whether to
consider the facts underlying Sui’s conviction is an
interpretation of the INA and thus reviewed under Chevron, a
deci sion to undertake a factual exam nation would be neither
(continued...)
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opi ni on provides val uabl e gui dance. There, in considering the
application of a sentence enhancenent for the defendant’s prior
burglary conviction, the Supreme Court considered whether the
sentence enhancenent statute required the sentencing court to | ook
only to the statutory definition of the prior offense, or whether
the sentencing court was also permtted to consider other evidence
concerning the defendant’s prior crine. 495 U S. at 600. The
Supreme Court noted that the relevant statute spoke in terns of
“convictions,” not crimes “commtted,” suggesting a focus on the
statute of conviction rather than the defendant’s actions. 1d.
Simlarly, in the present case, 8 1227(a)(2)(A)(iii) renders
deportabl e an alien who has been “convicted” of an aggravated

felony, not one who has “commtted” an aggravated fel ony. See

(...continued)

reasonabl e nor entitled to deference, for such an approach is
contrary to both Bl A precedent and the | anguage of the |INA as
well as sound policy. 1In a closely anal ogous context, the BIA has
held that “the principle of not |ooking behind a record of
conviction provides this Board with the only workabl e approach in
cases where deportability is prem sed on the existence of a
conviction.” In re: Pichardo-Sufren, 21 I. & N. Dec. 330, 1996 W
230227 (BI A 1996). This categorical approach, focusing only on
the el enments of the offense of conviction rather than the factual
circunstances of the crinme, is also the only one consistent with

t he | anguage of the INA, which renders deportable any alien who
has been “convicted” of an aggravated felony, 8 U S.C. 8§
1227(a)(2)(A)(iii), not any alien who the BI A concludes (in the
absence of the protections afforded by a crimnal trial) likely
commtted an aggravated felony. See Pichardo-Sufren, 21 1. & N
Dec. 330 (noting that such | anguage “mandates a focus on an
alien s conviction, rather than his conduct”).
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note 10, supra. The Court noted in Taylor that nothing in the

| egi slative history of the sentence enhancenent statute suggested
a sentencing court would have to undertake factfinding with the
result that sometinmes a conviction under a particular statute

m ght count toward enhancenment and sonmetinmes it mght not. I1d. at
601. Here, no legislative history suggests Congress contenpl at ed
a simlar factfinding role for the BIA or reviewing courts in
ascertai ning whether an alien had conmtted an aggravated fel ony.
Finally, the Court in Taylor noted that the difficulties involved
In a process that | ooked beyond the record of conviction were
“daunting” for a sentencing court, including a possible need to
resol ve disputed issues of fact and the inequity of inposing a
sent ence enhancenent on a defendant who had pl eaded guilty to a
single offense as a result of a plea bargain as though he had

pl eaded guilty to other crimes. 1d. at 601-02. These
difficulties are no |l ess daunting in the present context. In
Tayl or, the Supreme Court concluded that the sentence enhancenment
statute “generally requires the [sentencing] court to look only to
the fact of conviction and the statutory definition of the prior
of fense,” though the Court noted that in sonme instances, an

i ndi ctment or jury instructions mght be relied upon if they
denonstrated that the jury had been required to find all the

el enments of the generic offense set out in the sentence
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enhancenent st at ute. Id. at 602. The sanme conclusion is

appropriate here.* Thus, “[w]e cannot go behind the offense as it
was charged to reach our own determ nation as to whether the
underlying facts amunt to one of the enunmerated crines.” Lew s
v. INS, 194 F.3d 539, 543 (4th Cir. 1999).

Sui pleaded guilty to a violation of 18 U.S.C. 8 513(a),
whi ch provi des, “Whoever makes, utters or possesses a
counterfeited security of a State or a political subdivision
t hereof or of an organization, . . . with intent to deceive

anot her person, organization, or government shall be fined under

11 See also, e.g., Mchel, 206 F.3d at 264 (citing with approval
the BIA's practice of taking a categorical approach to determ ning
whet her a conviction is a crime of noral turpitude and noting that
this pronmotes uniformty and relieves adm nistrative burdens); Ye,
214 F. 3d at 1133 (noting that in determ ning whether a conviction
is for a “crime of violence” under the INA, the court generally
only looks to the statutory definition of the prior offense, and

i f necessary, the chargi ng paper and judgment of conviction, but
not to the particular facts underlying the conviction); United
States v. Vel azquez-Overa, 100 F.3d 418, 420-21 (5th Cir. 1996)
(adopting a categorical approach and refusing to consider the
conduct underlying the conviction in determ ning whether alien
shoul d receive a sentence enhancenent based on conviction of
aggravated felony as defined in the INA); Handan v. INS, 98 F.3d
183, 187 (5th Cir. 1996) (applying categorical rule in determ ning
whet her a conviction is a “crime of noral turpitude” under the
INA); United States v. Reyes-Castro, 13 F.3d 377, 378 (10th Cir.
1993) (adopting a categorical approach and refusing to consider

t he conduct underlying the conviction in context of determ ning
that alien had committed an aggravated fel ony and had been
properly deported); In re: Pichardo-Sufren, 21 1. & N. Dec. 330,
1996 WL 230227 (BI A 1996) (“[T]he principle of not |ooking behind
a record of conviction provides this Board with the only workabl e
approach in cases where deportability is prem sed on the existence
of a conviction.”).
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this title or inprisoned for not nore than ten years, or both.”
Generally, courts undertaking a categorical approach | ook beyond

t he | anguage of the statute to exam ne the chargi ng docunent and
the judgment of conviction when the relevant statute includes both
conduct that would constitute an aggravated fel ony and conduct
that would not. Cf. Ye, 214 F.3d at 1133 (using this approach in
det erm ni ng whet her a conviction qualifies as a “crine of

vi ol ence” under the INA). Because it is conceivable that the
determ nation of whether an alien conmtted a subsection (U)
“attenpt” would vary depending on whether he or she had been
convicted alternatively of making, possessing, or uttering
counterfeit securities, we |look to the charging docunent to
determ ne the particular activity at issue here. The one-count

i ndictment to which Sui pleaded guilty states that on or about
February 15, 1997, in the Western District of Wsconsin, Sui and
hi s co-defendant “know ngly and unlawfully possessed counterfeited
securities of an organization, with intent to decei ve anot her
person or organization, specifically, the defendants possessed
approxi mately 227 counterfeited Chase Visa traveler’s checks, each
with a face value of $100, for a total face value of approximtely
$22,700.” By pleading guilty, Sui acknow edged that he possessed
the securities with an intent to deceive. Therefore, because the

underlying facts of Sui's offense may not be exani ned, the
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remai ning inquiry is whether sinple possession of counterfeit
securities constitutes a substantial step toward an offense that
i nvol ves fraud or deceit and results in a loss to victinms of nore
than $10, 000. Because possession of counterfeit securities with
the nental state that Sui acknow edged by his plea to the
i ndictnment itself involves fraud or deceit, the only issue is
whet her Sui’s conviction constitutes a substantial step toward
causing a loss that exceeds $10, 000. 12

The I NS argues that 8§ 513(a) puni shes possession of
counterfeit docunents that can serve no legitimte purpose and

that are instead designed to deceive others. It argues that

12 For the purposes of this analysis, we assunme that “intent to
deceive” is a sufficient show ng of intent for the purposes of
denonstrating an attenpt to bring about a loss to a victimthrough
a crinme involving fraud or deceit. W acknow edge that an intent
to deceive is not synonymous with an intent to defraud, since
“Id]eceive is to cause to believe the false or to m slead[;
dlefraud is to deprive of sonme right, interest or property by
deceit,” United States v. Yerm an, 468 U. S. 63, 73 n.12 (1984),
and that an intent to deceive nmay therefore not include an intent
to cause a loss. Nevertheless, this court has previously noted in
the context of 8 513(a) that it is unclear whether Congress

i ntended any difference in neaning between the phrase “with intent
to decei ve another person, organization, or governnent,” used in §
513(a), and the phrase “with intent to defraud,” used in the
majority of the sections of the “Counterfeiting and Forgery”
chapter of Title 18, 18 U.S.C. 88 471-513. United States v.

Thomas, 54 F.3d 73, 79-80 (2d Cir. 1995). G ven this precedent
and given that the question has not been raised or briefed in the
present case, we wll assume that the possible distinction between

an “intent to deceive” and an “intent to defraud” is not
determ nati ve here.
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possessi on of such materials necessarily constitutes a substanti al
step toward their use to cause a | oss exceedi ng $10, 000, and for
this contention cites the Mbdel Penal Code, which states that the
“possession of materials to be enployed in the comm ssion of the
crime, which are specially designed for such unl awful use or which
can serve no | awful purpose of the actor under the circunstances,”
shall not be held insufficient as a matter of law to constitute a
substantial step. Model Penal Code 8 5.01(2)(e). In other words,
the INS argues for adoption of a bright-line rule in which the
possession of nmore than $10,000 in counterfeit securities with an
intent to deceive automatically constitutes an attenpt to cause a
| oss exceeding $10, 000 through fraud or deceit.

Qur precedents suggest that we should be hesitant to adopt
such a rule, given that “an understanding of the facts is critical
to any consideration of inchoate crines,” Stallworth, 543 F.2d at
1039, and the bright-line test proposed by the I NS woul d make the
underlying facts in any such case irrelevant. |Indeed, this court
has previously specifically held that whether particul ar conduct

constitutes a substantial step toward conm ssion of a crine is “so
dependent on the particular factual context of each case that, of
necessity, there can be no litrmus test to guide the review ng
courts.” United States v. Manley, 632 F.2d 978, 988 (2d Cir.

1980). The Model Penal Code | anguage relied upon by the INS is
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not to the contrary: It sinply indicates that in a case such as
Sui’s the question of whether a substantial step was undertaken
should be allowed to go to the jury. |t does not indicate that
possessi on of instrunments that can have no | awful use necessarily
constitutes a substantial step toward comm ssion of a crine; it
does not set out a litnus test. See generally Ivic, 700 F.2d at
68 (noting that this section of the Mddel Penal Code is intended
to be used to decide whether to send a case to the jury and
expressing concern that its use in jury instructions could |lead a
jury to decide that it nust find a substantial step had been
commtted if it was convinced of the relevant historical facts
beyond a reasonabl e doubt).

It is possible, and even likely, that if Sui had been tried
in state court on a charge of attenpted fraud instead of nere
possessi on and the prosecution had proven the facts as set out in
the PSR, a jury would have found that he had conpleted a
substantial step toward passing the counterfeit traveler’s checks
and defraudi ng merchants of nore than $10,000. As it stands,
however, there has been no such jury finding. Nor did Sui plead
guilty to conpleting a substantial step toward passing the checks
and thereby causing a | oss that exceeds $10,000; he pleaded guilty
only to possession with intent to deceive, which is not

necessarily equivalent. The INS asks us to assunme the position of
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factfinder, |ooking behind the statute of conviction and the

i ndictnment to determ ne whether in the particular circunstances of
this case, Sui’'s acts constituted a substantial step. As

di scussed above, this is an inappropriate role for a review ng
court or for the BIA to undertake, and we decline the invitation
to piece together an underlying attenpt conviction by wei ghing

evi dence and drawi ng concl usions in a manner appropriate only for
a crimnal jury.

G ven that possession of counterfeit securities with an
intent to deceive does not necessarily constitute an attenpt to
pass these securities and cause a | oss, and given that we take a
cat egorical approach to determ ning whether convictions constitute
aggravated felonies, we find that Sui has not been convicted of an
aggravated felony as defined in subsection (U). Nor nmay he be
deported pursuant to subsection (M(i) alone, since the loss to
victinms as a result of his actions did not exceed $10,000. Sui
therefore is not renovable as an alien who has commtted an
aggravated felony. As a result, we have jurisdiction over his
petition and exercise that jurisdiction to vacate the BI A s order
of renmoval. We see no need to reach the constitutional argunments
rai sed by Sui.

Petition to review granted and order of renoval vacated.
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